
The Tax Cuts and Jobs Act of 2017 (TCJA) increases the federal 

estate tax exemption to $11,400,000 (2019) indexed for inflation. 

TCJA does not affect portability; therefore, married couples can 

pass $22,800,000 (2019), also indexed for inflation, estate tax free. 

A large majority of states do not have a state estate tax. This means 

that individuals will not be subject to estate tax. 

Although this is good news from a tax perspective, this has led to 

an unintended result. That is, many people who now do not have 

a taxable estate may procrastinate when it comes to planning 

their estate, reviewing their current estate plan or by not planning 

at all. At a minimum, everyone should have basic estate planning 

documents regardless of the size of their estate. Not having them 

can be a big mistake.
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There are several reasons why individuals 

either procrastinate, do not prepare an estate 

plan at all, or fail to review their current estate 

plan. They may think they are too young, 

estate planning is only for the wealthy, or it’s 

too morbid to think about death. But what 

people forget is that their circumstances 

may change and that their estates may grow 

over time, either through growth of assets 

or by inheritance. And tax laws may change, 

subjecting their estates to estate tax. However, 

there are several reasons, other than estate 

taxes, to prepare an estate plan. This article 

will focus on some planning options for those 

without a taxable estate.
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The Problem

Key Points

Many people delay or do 

no estate planning because 

they think their estate is 

too small.

Estate planning is 

important no matter the 

size of your estate.

Family dynamics and goals 

will determine the type of 

planning needed.

Note that under current law, the estate, gift and generation-skipping transfer exemption will sunset for 

years after December 31, 2025, reverting back to a $5,000,000 exemption, plus an inflation adjustment.
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Basic Documents

Every adult should have the basic documents 

as a starting point for his or her estate plan. 

These basic documents include a will, a 

durable power of attorney, and a medical 

directive. These documents can provide estate 

distribution directions and reduce problems 

managing financial affairs in the case of 

incapacitation. Additionally, many people 

choose to execute a revocable trust. Among 

other advantages, a revocable trust can avoid 

probate in the state of death as well as hold 

out-of-state real estate so as to avoid the cost 

of probate in multiple states.

Potential Planning Considerations
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“Basis” Planning

The basis of the property becomes its fair 

market value as of the date of death. If assets 

are given during life, the donee receives a 

carryover basis, i.e., same basis as in the hands 

of the donor. If that donee sells the assets, he 

or she will have to pay capital gains tax on the 

entire gain since the donor acquired the asset. 

Therefore, if a lifetime gift of a specific asset is 

contemplated, the donor should analyze the 

basis of that specific asset to determine if it is 

better to give the asset during life or wait until 

death to pass the asset to the intended donee.

Portability

For those dying in 2011 and later, portability 

allows a surviving spouse to use a deceased 

spouse’s unused exclusion (DSUE) (up to 

$11,400,000 in 2019). Subject to some rules, 

the surviving spouse can add the DSUE to 

his or her own estate tax exclusion and use it 

to make lifetime gifts or use it against his or 

her own federal estate tax. In order to take 

advantage of portability, the executor of the first 

deceased spouse must make the election on a 

timely filed estate tax return. This is important 

because non-taxable estates are not required 

to file the return. So incurring the expense to 

file the return and electing portability has to be 

weighed against not doing so and saving the 

expense. The analysis revolves around whether 

the assets left to the surviving spouse will 

appreciate above his or her exemption and the 

size of the surviving spouse’s taxable estate.

Providing for Surviving Spouse  
and Children

Even though a couple’s combined estate is 

under $22 million (which is a lot of money), 

does it make sense to leave all of it to the 

surviving spouse and/or children outright? Are 

they able to manage the money and make the 

necessary financial decisions? It may make 

sense to leave assets in trust for a surviving 

spouse and name an independent trustee to 

manage the assets to protect the spouse from 

possible creditors or predators. 

Additionally, children may have similar 

difficulty managing money. They may have 

substance abuse issues, unstable marriages or 

spendthrift problems. Or, parents may just be 

uncomfortable leaving large sums of money 

outright to their children. Again, a trust may 

work in this situation, whether it is to control 

the assets, keep them from creditors or make 

sure a child hits certain goals, such as finishing 

college or getting a job. An individual has 

significant discretion on how and when their 

heirs receive the assets.

Blended Families

Second (or third) marriages can create 

additional issues. Spouses want to provide for 

the current spouse as well as children from a 

prior marriage. A qualified terminable interest 

property (QTIP) trust for the benefit of the 

surviving spouse with the remainder going 

to children from a prior marriage may be a 

recommended strategy. However, sometimes 

the second spouse is near in age to the children 

from the first marriage or a deceased spouse 

doesn’t want his older children to wait until the 

stepparent dies to receive their inheritance. In 

that situation a different strategy may make 

sense. Possibly leaving assets directly to the 

children from a prior marriage at the first death 

or using life insurance is a better solution.



4INSIGHTS  •  ESTATE PLANNING

Special Needs

Assets left to people with special needs must 

be placed into a properly drafted special 

needs trust (sometimes called a supplemental 

needs trust) in order for that individual to 

keep receiving state and federal aid, such as 

Supplemental Security Income (SSI). A special 

needs trust can be established in a will or inter 

vivos trust and receive any funds designated 

to be left to an individual with special needs. 

Additionally, grandparents and other relatives 

need to be made aware of the requirements of 

a special needs trust so they don’t leave assets 

directly to a grandchild with special needs.

Beneficiary Designations

Making sure beneficiary designations are up 

to date is crucial. It is especially important if 

there is a death or divorce. Assets such as IRAs, 

employer retirement plans, annuities and life 

insurance should all have a primary and at least 

one contingent beneficiary. There have been 

too many situations where a married couple 

gets divorced but forget to remove each other 

as beneficiary on the assets. The result may be 

that an ex-spouse receives assets a decedent 

thought would go to someone else.

Closely Held or Family Business

If there is a family business and not all of 

the children want to take it over, then the 

challenge would be to somehow equalize the 

inheritances of those children in the business 

and those who are not. This becomes more 

difficult when the business comprises a large 

portion of the estate. Life insurance can be 

used to help solve this problem. However, as 

with all estate planning, this planning should 

not be left to the last minute.

Guardianship

When minor children are involved, it is 

important to nominate who should raise 

and care for them. A will should nominate a 

guardian in it instead of leaving that up to a 

judge without knowing the decedent’s wishes. 

The same person who is chosen to raise a 

minor child does not have to be the same one 

to manage that child’s assets. In many situations 

it may be wise to leave the assets in a trust to be 

managed by someone other than the individual 

who is raising the child to ensure that the assets 

are used for the proper purpose.

The Bottom Line
The foregoing list of planning considerations is not exhaustive. There may be others that apply to 

other individuals or families. However, the common theme is that whether an estate is subject to 

federal estate tax is irrelevant to the need to plan. Nontax reasons for estate planning cannot be 

overlooked when putting together an estate plan. Consult your personal legal or tax advisor regarding 

your specific situation.
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